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IN THE COURT OF JUDICIAL MAGISTRATE FIRST  

CLASS, GOHPUR, SONITPUR 

PR. Case No.185/2019 

Under Sections 341, 324, 506, Indian Penal Code 

 

STATE OF ASSAM  

 

     ……………..PROSECUTION 

 

     -VERSUS- 

  

Mr. BHUGESWAR BORAH @ BABUL 

S/O Mr. INDRESWAR BORAH 

No.1 NAHARANI  

P.S.- GOHPUR 

DIST.- BISWANATH 

                   .....…..ACCUSED PERSON 

___________________________________________ 

PRESENT: Mr. RAJ SEKHAR DUARA, JUDICIAL MAGISTRATE 

FIRST CLASS, GOHPUR, SONITPUR 

___________________________________________ 

ADVOCATE FOR THE PROSECUTION:  Ms. SANTANA  

           BHUYAN, APP 

ADVOCATE FOR THE ACCUSED :     Mr. ASIM  

                  HAZARIKA 

___________________________________________ 
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CHARGE FRAMED ON:  22.11.2019 

EVIDENCE RECORDED ON: 17.12.2019, 10.01.2020, 

07.02.2020, 03.03.2020, 

04.10.2021  

ARGUMENTS HEARD ON:   18.11.2021  

JUDGMENT DELIVERED ON:  01.12.2021 

___________________________________________ 

 

JUDGMENT 

 

FACTUAL SCENARIO 

1.  The Prosecution’s case can be surmised as: one Ms. 

Rekhasri Baruah Saikia had lodged an F.I.R. dated 14.12.2018 

against accused, Mr Bhugeswar Baruah before the Officer-in- 

charge of Gohpur P.S. alleging inter alia that on 14.12.20218 

when the time was around 7 a.m. in the morning, while her 

husband Mr. Madhab Saikia was taking their son to a local 

school, the accused for no apparent reason stopped them on 

the road and struck her husband with a bamboo on his head 

which left him with grievous injuries. She alleges that the 

accused also threatened to kill her husband.  

 

 

INVESTIGATION BY POLICE AND CHARGESHEET 
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2.  On receipt of the F.I.R., Officer-in- charge, Gohpur P.S. 

registered the same as Gohpur P.S. Case No. 381/18 under 

Sections 341, 324, 506 of the Indian Penal Code and initiated 

investigation into the matter. On conclusion of such 

investigation, the police submitted charge-sheet against the 

accused person, Mr. Bhugeswar Borah under Sections 341, 

324, 506 of the Indian Penal Code. 

 

APPEARANCE OF THE ACCUSED AND TRIAL 

3.  In due course, the accused person appeared in 

compliance with the summons issued by this Court. 

Thereafter, copies of the relevant documents as mandated by 

Section 207, Cr.P.C were furnished to him.  Subsequently, 

formal charge under Sections 341, 324, 506 ii of the Indian 

Penal Code was framed and its particulars read over and 

explained to the accused person to whom he pleaded not 

guilty and claimed to be tried. 

 

4.  During trial, to substantiate their case, the prosecution 

examined 7 (seven) witnesses and exhibited 5 (five) 

documents after which evidence for prosecution was closed. 

Subsequently, all the incriminating materials brought out in 

the prosecution evidence were put forth to the accused 

person and his statement as mandated by Section 313, 

Criminal Procedure Code was recorded, to which the accused 
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replied in negative, denying his involvement in the instant 

case. Defense declined to adduce any evidence to support 

their case. 

 

POINTS FOR DETERMINATION 

5.  Upon hearing both the parties and on perusal of the 

case record, the following points for determination have been 

formulated by this court to arrive at a definite finding.  

 

i.  Whether the accused person, on or about the 14th  

day of December, 2018 at around 7 a.m. at Naharani 

wrongfully restrained Mr. Madhab Saikia, the husband 

of the informant and thereby committed an offence 

punishable under Section 341 of the IPC? 

 

ii.  Whether the accused person, on or about the 

same date, time and place committed criminal 

intimidation by threatening to kill Mr. Madhab Saikia 

and thereby committed an offence punishable under 

Section 506 (part ii) of the IPC? 

 

iii.  Whether the accused person, on or about the 

same date, time and place voluntarily caused hurt to 

the informant with a dangerous weapon and thereby 
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committed an offence punishable under Section 324 of 

the IPC? 

 

6. I have carefully perused and deliberated upon the 

evidence brought on record and have keenly heard the 

arguments advanced by the learned counsels of both sides. 

The prosecution has argued that the facts and circumstances 

of this case warrant the conviction of the accused whereas 

the defense denouncing all allegations has argued that no 

case has been made out against the accused person and that 

he has been falsely implicated in this case. The evidence 

brought forth is as under: 

 

EVIDENCE 

7.  P.W.1, Ms. Rekhasri Barua Saikia, the informant of this 

case, in her examination- in- chief has deposed that on 

14.12.2018 at about 7:00-7:30 am in the morning, when her 

husband had taken their son to drop him at the Anganwadi 

School and were in front of the house of Mr. Neetu Saikia, the 

accused struck her husband with a bamboo stick on his back. 

She states that her husband and their son were on his 

motorcycle and had stopped there to chat with a few persons 

form their locality. It is then she alleges that the accused 

confronted her husband as to why he had stopped/ parked 

his motorcycle at that place and she alleges that after a 
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verbal altercation that had ensued between the two, the 

accused struck her husband with a bamboo stick. She 

continues by stating that when her husband had returned 

home with their son after the assault, family members of the 

accused, which included his two wives and three children 

came to their courtyard and threatened to kill her husband 

and also hurled profanities and other obscene words at them. 

Thereafter she averred that she approached the police and 

registered an F.I.R., after which the police had taken her 

husband for medical examination. Exhibit-1 is the F.I.R. and 

Exhibit 1(1) is her signature over it. During her cross- 

examination, she stated that the accused had also filed a case 

against her husband in which he had alleged that her 

husband assaulted him and had snatched his gold chain 

away. She also affirmed that she was home when her 

husband was assaulted. She mentions Mr. Madhab Bora, Mr. 

Neetu Saikia and Mr. Hema Bora’s house to the in locality 

where the incident had transpired. She answered that her 

husband is a supporter of the BJP whereas the accused 

supports the Congress Party and that witness; Mr. Nareswar 

Chutia is a Ward member from the BJP party. She added that 

her husband had sustained injuries on his back and was 

treated at Gohpur Medical. She lastly stated that the 

Anganwadi School usually opens at around 8:30 a.m. in the 

morning.  
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8.  P.W.2, Mr. Madhab Saikia has deposed that the incident 

took place on 14.12.2018 at about 7:00 -7:30 a.m. in the 

morning in front of the house of Mr. Neetul Saikia @ Neetu 

Saikia at Naharani which is about half a kilometer away from 

his own house. He deposes that at the time, he had taken his 

son on his motorcycle to show him the Anganwadi School and 

on their way had stopped his motorcycle to discuss the 

elections results with Mr. Hema Bora, Mr. Tulu Saikia and  Mr. 

Madhab Bora, who he states had also joined in their 

conversation. Then the accused came and confronted him as 

to why he had parked his motorcycle there and soon, the two 

of them got involved in a verbal altercation. Thereafter the 

accused brought a bamboo stick and struck him on his back 

in pursuance of the verbal altercation. He added that Mr. 

Neetul Saikia intervened and prevented the accused from 

assaulting him further. He deposes that another person, Mr. 

Nareswar Chutia came to the place of occurrence and soon 

after, the accused left.  He then states that he came back to 

his own house where the two wives of the accused came 

some time later and hurled profanities and other obscene 

words at him. He lastly adds that he was taken to Gohpur 

Medical for treatment of his injuries. 
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9.  During his cross- examination, he answered that he is a 

supporter of the BJP party and the wife of the accused is a 

two time counselor from the Congress party. He adds that Mr. 

Nareswar Chutia is a Ward Member from the BJP. He affirmed 

that the accused had filed a case against him which is 

pending, where he alleged that he had assaulted him and had 

also snatched his chain away. He concluded by stating that 

the accused used to be his school teacher. 

 

10.  P.W.3, Mr. Hema Bora in his testimony, after 

acknowledging the identity of the parties has deposed that 

the incident had transpired on 14.12.2018 at around 7:30 am 

in the morning in front of the house of Mr. Neetul Saikia. He 

states that on the day of the incident, Mr. Madhab Saikia and 

Mr. Madhab Bora were discussing the election results in front 

of the house of Mr. Neetul Saikia and he joined them in the 

conversation. In the meantime, the accused came and 

questioned as to why Mr. Madhab Saikia and Mr. Madhab 

Bora had blocked the road with their motorcycle and talking 

in the middle of the road. Soon after, there was a verbal 

altercation between Mr. Madhab Bora and the accused which 

turned physical wherein both parties gave blows to each 

other. Then the accused went and fetched a bamboo and hit 

Mr. Madhab Saikia on his shoulder and back. He states that 

Mr. Neetul Saikia then snatched the Bamboo from the hand of 
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the accused after which the fighting had stopped and the 

parties left for their respective places. Ext. 2 is the seizure 

and Ext. 2(1) is his signature over it.   

 

11.  During his cross- examination, he expressed his 

awareness about the other case filed by the accused against 

Mr. Madhab Saikia. He denied being related to Mr. Madhab 

Saikia or being his neighbor. He however, answered that he 

and Mr. Madhab Saikia are supporters of the BJP party while 

the accused supports the Congress party. He denied telling 

the police that Mr. Neetul Saikia had intervened and snatched 

the Bamboo stick from the accused.  

 

12.  P.W.4, Mr. Neetul Saikia had deposed that on the date 

of the incident which took place around 1.5 years back at 

around 8:00-9:00 a.m. in front of his house, he heard a 

commotion and upon inspection saw the accused and Mr. 

Madhab Saikia fighting and also saw both of them trying to 

pull a bamboo stick among themselves. Then he intervened 

and snatched the bamboo stick away. During his cross- 

examination, he stated that at the time of the incident, there 

were Mr. Madhab Bora, Mr. Hema Bora and two other 

persons and that had reached there a little later. After the 

fight, he states that the parties left in their respective 

motorcycles. 
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13.  P.W.5, Mr. Nareswar Chutiya after affirming the identity 

of parties has deposed that the incident took place on 

14.12.2018 at around 7:30-8:00 am in the morning, in front 

of the house of Mr. Neetul Saikia. He deposes that while he 

was going from his house towards Hema Borah’s house, he 

heard a commotion in front of the house of Mr. Neetul Saikia 

and saw two motorcycles there. He then saw Mr. Madab 

Saikia leaving in his motorcycle and soon after, saw the 

accused, who by then was holding a Bamboo in his hand 

dropping it and thereafter leave in his own motorcycle. He 

later learnt from Mr. Hema Bora; who as he saw was holding 

the minor son of the victim in his arms; that the accused had 

struck the victim on his shoulder and upper back with the 

Bamboo stick. He lastly stated that Mr. Madhab Saikia was in 

tears when he left the spot with his minor son. During his 

cross- examination, he affirmed that he is the Ward member 

from BJP and that Mr. Madhab Saikia is also a supporter of 

the BJP party while the accused supports the Congress Party. 

He also expressed his awareness about a cross-case filed by 

the accused against the victim wherein the accused had 

alleged that he was attacked by the victim and that his chain 

was also stolen.  
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14. P.W.6, Dr. Bhagaban Sharma has deposed that on 

14.12.2018 at around 10:40 a.m., he had examined Mr. 

Madhab Saikia, aged 35 years. Upon examination, the 

following injuries were found on his person: 1) Hematoma: 

size irregular, color: red over left side of the neck; 2) 

Hematoma: size irregular, color: red over left shoulder; 3) 

Bruises – 2 in no. Size: 10 cm * 0.5 cm each which were red 

in color over anterior part of the chest wall. The injuries were 

simple in nature and the type of weapon used in his opinion 

to inflict such injury was a blunt object. The age of the injury 

was less than 24 hours. Ext. 3 is the injury certificate and 

Ext. 3(1) is his signature over it. In answer to a question 

posed to him during his cross- examination, he stated that 

the victim was not admitted in the Hospital. He lastly denied a 

suggestion put forth by the defense by suggesting that the 

injuries as noted by him cannot be sustained upon a fall or 

scraping on a different object.  

 

15. P.W.7, A.S.I. Mr. Narayan Barua has deposed that on 

14.12.2018, while he was working as A.S.I. at Gohpur P.S., 

Gohpur Ps Case no 381/2018 registered under Sections 341, 

324, 506, IPC filed by the Informant against one, namely Mr. 

Bhogeswar Borah @ Babul was entrusted to him for 

investigation of the case by the O.C. concerned and 

accordingly, he took up the investigation. He then proceeded 
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to the place of occurrence and investigated the place of 

occurrence, prepared the sketch map and noted the 

statement of the witnesses and also seized a Bamboo stick. 

After conclusion of investigation, he had filed the charge-

sheet under Sections 341, 324, 506 of the Indian Penal code 

against the accused person, Mr. Bhogeswar Borah @ Babul. 

Exhibit 2 is the seizure list with Exhibit 2 (2) is his 

signature on it. Exhibit 4 is the sketch map with Exhibit 

4(1) his signature on it. Exhibit 5 is the charge-sheet with 

Exhibit 5 (1) being his signature on it. During his cross- 

examination he confirmed the following suggestions put forth 

by the defense: 

a. P.W.2 had not stated before him that he had stopped his 

motorcycle on the road to chat with Hema Bora and Tulu 

Saikia about the Election results. 

b. P.W.2 had not stated before him that when the accused 

was assaulting him with Bamboo stick, Neetul Saikia had 

intervened and prevented the accused from assaulting him. 

c. P.W.2 had not stated before him that Mr.  Nareshwar Chutia 

had come to the place of occurrence. 

d. P.W.5 had not stated before him that when P.W.5 was 

going from his house towards Mr. Hema Borah’s house, he 

saw two motorcycles on the road and heard a commotion 

there. 
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e. P.W.5 had not stated before him that Mr. Hema Bora, after 

the incident was holding the minor son of the victim, Mr. 

Madhab Saikia’s son in his arms and that the accused had 

struck the victim on his shoulder and upper back with a 

Bamboo. P.W.7 also expressed his ignorance about the cross 

case filed against Mr. Madhab Saikia. He identified the stick 

produced before him to be the bamboo stick used in the 

assault.  

 

DISCUSSION, DECISION AND REASONS THEREOF  

16.  Point for determination no (i): Section 341, IPC 

punishes wrongful restraint as is defined under Section 339, 

IPC, which includes obstructing a person in order to prevent 

that person from proceeding in any direction in which that 

person has a right to proceed. In this instant case, P.W.2, Mr. 

Madhab Saikia who is the victim himself had testified that at 

that the time and date of the incident, he was taking his son 

on his motorcycle to show him the Anganwadi School and on 

their way, had stopped his motorcycle to discuss the elections 

results with Mr. Hema Bora and Mr. Tulu Saikia in front of the 

house of one, Mr. Neetul Saikia. During this ongoing 

conversation, he got involved in a verbal altercation with the 

accused who he alleges; a few moments later assaulted him 

with a Bamboo stick. A similar sequence of events comes to 

the fore after going through the testimonies of P.W.1 as well 
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P.W.3.  Thus there is absolute lack of any form or semblance 

of unlawful obstruction by the accused in the evidence put 

forth by the prosecution, which could bring home an offence 

under the said provision. In view of the same, this point is 

decided in negative. 

 

17.  Point for determination no (ii): Section 506, I.P.C. 

punishes a person who criminally intimidates another by 

threatening him/ her with injury to person, reputation or 

property. It is worth noting that only P.W.1 and P.W.2 had 

made allegations of criminal intimidation, however, 

interestingly not against the accused but against his family 

members. Apart from the two witnesses, who are a married 

couple, none of the other witnesses have mentioned of any 

threats issued by the accused or his family. Thus in the 

absence of specific allegations against the accused and any 

form of corroboration by the other witnesses, this point is 

decided in negative.  

 

18. Point for determination no (iii): Section 324, I.P.C 

prescribes punishment for voluntarily causing hurt with a 

dangerous weapon. At the outset, it is pertinent to underline 

that the informant, P.W 1 is purely a hearsay witness when it 

comes to the alleged assault as is evinced through her own 

testimony wherein she admitted that she was home when her 
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husband was assaulted, thereby implying that she had not 

witnessed it. P.W.2, Mr. Madhab Saikia, the victim had 

deposed that the incident took place on 14.12.2018 at about 

7:00 -7:30 a.m. in the morning in front of the house of Mr. 

Neetul Saikia @ Neetu Saikia at Naharani which is around half 

a kilometer away from his own house. He deposes that at 

that time, he had taken his son on his motorcycle to show 

him the Anganwadi School and on their way had stopped his 

motorcycle to discuss the elections results with Mr. Hema 

Bora and Mr. Tulu Saikia as well Mr. Madhab Bora who he 

states had also joined in their conversation. Then the accused 

came and confronted them as to why they had stopped their 

motorcycles there because of which they soon got involved in 

a verbal altercation. Thereafter the accused in pursuance of 

the verbal altercation brought a bamboo stick and struck him 

on his back. He added that Mr. Neetul Saikia intervened and 

prevented the accused from assaulting him further. He 

deposes that another person, Mr. Nareswar Chutia came to 

the place of occurrence and soon after, the accused left.  He 

lastly adds that he was taken to Gohpur Medical for treatment 

of his injuries. 

19.  A few names finding mentions in his testimony are that 

of Mr. Madhab Bora, Mr. Hema Bora, Mr. Neetul Saikia and 

Mr. Nareswar Chutia. It is worth noting that the prosecution 

did not examine Mr. Madhab Bora. However, Mr. Hema Bora 
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was examined as P.W.3, Mr. Neetul Saikia as P.W.4 and Mr. 

Nareswar Chutia as P.W.5, respectively. It becomes 

imperative at this juncture to acknowledge that there is 

corroboration as to the date, time and place of the incident in 

their respective depositions, with minor deviations in stating 

the time, which in the considered view of this Court is not 

significant enough as the same can be attributed to the ability 

or the lack thereof of an individual in ordinary course, to 

recollect and state it precisely.  

 

20. To reiterate, P.W.2, the victim had stated that on the 

date of the incident, while he was engaged in a conversation 

with Mr. Madhab Bora at the place of occurrence, Mr. Hema 

Bora had joined in their conversation later.  Mr. Hema Bora 

examined as P.W.3, who is an eye witness to the assault and 

thereby a material witness corroborated his averment by 

stating that he joined in their conversation a little later. He 

further states that in the meantime, the accused came and 

questioned as to why Mr. Madhab Saikia and Mr. Madhab 

Bora had blocked the road with their motorcycles and were 

talking in the middle of the road. Soon after, there was a 

verbal altercation between Mr. Madhab Bora and the accused 

which turned physical and then the accused went and fetched 

a bamboo and hit Mr. Madhab Saikia on his shoulder and 

back. He states that Mr. Neetul Saikia then snatched the 
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Bamboo from the hand of the accused after which the 

fighting had stopped and the parties left for their respective 

places. Thus it transpires that P.W.3’s testimony is in 

consonance with the victim’s narrative of the events. 

 

21.  P.W.4, Mr. Neetul Saikia, in front of whose house the 

victim was allegedly assaulted, after confirming the place of 

occurrence to be in front of his house, which also corresponds 

with the place of occurrence reflected in Ext.3, the Sketch 

Map, deposed that on the date of the incident, he heard a 

commotion in front of his house and upon inspection, saw the 

accused and Mr. Madhab Saikia, P.W.2, fighting and noticed 

that both of them were trying to pull a bamboo stick among 

themselves. He then intervened and snatched the bamboo 

stick away. Although it is clear from his testimony that he did 

not witness the assault, his testimony is relevant in the sense 

that he did witness the parties fighting and struggling with a 

Bamboo stick, which he snatched away. This thereby lends 

credence to what the P.W.2 and 3 had respectively testified 

earlier that P.W.3, Mr. Neetul Saikia had indeed intervened in 

the fight. 

   

22.  Drawing focus back at the testimony of P.W.2, he had 

stated that another person, Mr. Nareswar Chutia came to the 

place of occurrence and soon after, the accused left. The 
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timing of his arrival appears to be some time after the 

assault. Mr. Nareswar Chutia who was examined as P.W.5, 

deposed that on the date of the incident, while he was going 

from his house towards Mr. Hema Borah’s house, he heard a 

commotion in front of the house of Mr. Neetul Saikia and saw 

two motorcycles there. He then saw Mr. Madab Saikia, P.W.2 

leave in his motorcycle and soon after, saw the accused who 

by then was holding a Bamboo in his hand drop it and 

thereafter leave in his own motorcycle. He lastly stated that 

Mr. Madhab Saikia was in tears when he left the spot with his 

minor son.  This Court is mindful of the fact that the said 

witness did not witness the assault, but at the same, him 

witnessing the victim leave in tears and the accused holding a 

Bamboo stick and later dropping it, is relevant and suggestive 

of the subsequent conduct of the accused and thereby adds 

another link which completes the chain of events which the 

victim had built in his testimony.  

 

23.  Inviting attention to the aspect of hurt caused to the 

victim in consequence of the alleged assault, P.W.1 the 

informant had deposed that the accused struck her husband 

with a bamboo stick on his back for which the police had 

taken her husband for medical examination. She added that 

her husband had sustained injuries on his back and was taken 

to Gohpur Medical for treatment. P.W.2, the victim himself 
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had stated that he was taken to Gohpur Medical for treatment 

of his injuries. P.W.3, Mr. Hema Borah stated that the 

accused had hit Mr. Madhab Saikia on his shoulder and back 

with the Bamboo stick.  In this regard, much emphasis must 

be laid on the observations noted by the medical officer, P.W. 

6, Dr. Bhagaban Sharma who had examined the victim, only a 

few hours after the incident. He had noted the following 

injuries on the victim 1) Hematoma: size irregular, color: red 

over left side of the neck; 2) Hematoma: size irregular, color: 

red over left shoulder; 3) Bruises – 2 in no. Size: 10 cm *0.5 

cm each which were red in color over anterior part of the 

chest wall. The injuries were simple in nature and the type of 

weapon used in his opinion to inflict such injury was a blunt 

object. The age of the injury was less than 24 hours. It thus 

transpires after a careful analysis of his observations that the 

injuries noted by the medial officer on the parts of the body 

of the victim seemingly corresponds to the areas where the 

victim was allegedly hit with the Bamboo stick. His concluding 

remark that the injuries noted on victim cannot be sustained 

upon a fall or scraping on a different object hereby fortifies 

and makes the prosecution’s story even more robust.  

 

24.   At this juncture, the court deems it necessary to suggest 

that it has not overlooked the fact that the accused too had 

filed a cross- case against the victim where he alleged that he 
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was assaulted by the victim who had also snatched his chain. 

It is unclear, however, as to which case was filed first. The 

defense also argued that there is pre- existing friction and 

hostility between the parties and also painted a political color 

to the statements of the witnesses suggesting that the parties 

lean towards opposite ends of the political spectrum, with the 

witnesses, P.W.1,2,3 and 5 being BJP supporters and the 

accused, an ardent supporter of the Congress Party. Be that 

as it may, based on their political affinities alone, they cannot 

be adjudged as interested witnesses and their statements 

have to be first analyzed in isolation and then weighed 

together against the statements of the official witnesses to 

test their coherence and credibility. Irrespective of existing 

enmity, if at all any, given impetus to by the consistency in 

their narrative as noted in the foregoing paragraphs; this 

argument does not hold ground, more so when their 

testimonies have been lent credence by the official witness, 

P.W.6 who had noted injuries on those areas of the body of 

the victim, where the witnesses had deposed that the victim 

was hit with the Bamboo stick. Thus no other hypothesis 

exist, to justify how the victim ended up with those injures, 

but in consequence of the assault at the hands of the 

accused. 
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25.  The defense noted a few irregularities brought out 

through P.W.7, the investigating officer (listed in paragraph 

15 of this judgment) in the testimonies of the witnesses of 

the nature that a few things were said by them in their 

respective depositions, which were missing in their 

statements before the police under Section 161, Crpc. The 

defense has argued and projected them as contradictions 

which discredit their statements. The Court however, is of the 

view that they are omissions and not contradictions as 

contended by the defense. Before proceeding further, it 

becomes prudent to distinguish between an omission and a 

contradiction. In simple words, Omission means missing to 

state something from the earlier statement. On the other 

hand, Contradiction means stating something different from 

the earlier statement. The dictionary defines “contradiction” 

as the act of saying something that is opposite or very 

different in meaning to something else what is said earlier. 

The dictionary defines “Omission” as something that has been 

left out or excluded. For an omission to discredit the veracity 

of a witness, it must have the effect of a contradiction. A 

reference here is made to explanation appended to Section 

162, Crpc. which reads as:  

“An omission to state a fact or circumstance in the statement 

referred to in sub- section (1) may amount to contradiction if 

the same appears to be significant and otherwise relevant 
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having regard to the context in which such omission occurs 

and whether any omission amounts to a contradiction in the 

particular context shall be a question of fact.” 

 

26. After a thorough scrutiny of the evidence of all the 

witnesses and weighing them against the discrepancies 

highlighted by the defense, I am of the considered view that 

such omissions are not significant enough to discredit the 

otherwise coherent, credible and consistent narrative 

established by the witnesses. Same is held after relying upon 

the observations made by the Hon’ble Apex Court in the case 

of Bhoginbhai Hirjibhai Vs. State of Gujarat   AIR 1983 

SC 753 held that: "Discrepancies which do not go to the root 

of the matter and shake the basic version of the witnesses 

cannot be annexed with undue importance. More so, when 

the all important "probabilities factor" echoes in favour of the 

version narrated by the witnesses". The Hon'ble Supreme 

Court again in State of U.P. Vs. M. K. Anthony AIR 1985 

SC 48, has held that: "Appreciation of evidence, the 

approach must be whether the evidence of the witness read 

as a whole, appears to have a ring of truth. Once that 

impression is formed, the Court should scrutinize the evidence 

keeping in view the deficiencies, drawbacks and infirmities 

pointed out in the evidence as a whole and evaluate them to 

find out whether it is against the general tenor of the 
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evidence given by him and whether the earlier evaluation of 

the evidence is shaken as to render it unworthy of belief. 

Minor discrepancies on trivial matters not touching the core of 

the case, hyper-technical approach by taking sentences torn 

out of context here or there from the evidence, attaching 

importance to some technical error committed by the 

investigating officer not going to the root of the matter would 

not ordinarily permit rejection of the evidence as a whole". 

Thus in view of the observations made above and after taking 

cue from the afore mentioned judgments, it is held that the 

accused did assault the victim, in pursuance of the verbal 

altercation they had earlier and thus voluntarily, fully aware of 

the consequences, caused hurt to the victim.   

 

27.  The next pertinent issue to be determined is to ascertain 

whether a “Bamboo stick” with which the accused had 

assaulted the victim features within the meaning of 

“dangerous weapon” which is a pre-requisite for an offence 

under Section 324, IPC. Although P.W.7, the investigating 

officer identified the Bamboo stick (when the same was 

shown to him in Court) to be the same stick which he had 

seized and which was purportedly used by the accused to 

strike blows on the victim; the prosecution omitted to list it as 

an exhibit. Moreover, for an article to be viewed as a potential 

dangerous weapon as stipulated under Section 324, I.P.C., it 
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must be any instrument for shooting, stabbing or cutting, or 

any instrument which, used as weapon of offence, is likely to 

cause death. There is nothing on record which is suggestive 

of the fact that the Bamboo stick used in assault could likely 

have caused death of the victim. Blows were given on the 

back and shoulder of the victim and he suffered hematoma 

and bruises over his body which were of simple nature. This 

further compounded by the failure of the prosecution to 

exhibit the said article, it is hereby held that the accused did 

not use a dangerous weapon to inflict injuries. Situated thus, 

in the absence of any other hypothesis which could project 

the accused in the light of innocence, the fact remains that 

the accused voluntarily caused hurt to the victim which is an 

offence under Section 323, I.P.C. Now Section 323, I.P.C 

(which punishes voluntarily causing hurt) is a minor offence 

for the offence under section 324, I.P.C. (which punishes 

voluntarily causing hurt by a dangerous weapon or means). 

As such by invoking Section 222(2), CrPC., the accused, Mr. 

Bhugeswar Borah @ Bubul is found guilty for the offence 

under section 323, I.P.C. This point is accordingly 

decided. 

 

DECISION 

28.  Now the cardinal principle of criminal jurisprudence 

in India and the standard of proof in any criminal case is that 
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the guilt of an accused has be proved beyond reasonable 

doubt thereby assigning the Prosecution with the principal 

duty to prove such guilt. In view of the foregoing discussion, I 

am of the opinion that the prosecution has been able to prove 

that the accused, Mr. Bhogeswar Borah @ Babul has 

voluntarily caused hurt to Mr. Madhab Saikia. 

 

29. In view of the discussions and the decision reached 

therein, it is held that the accused, Mr. Bhugesar Borah @ 

Babul, has committed the offence punishable under Section 

323 of the Indian Penal Code and as such the accused is held 

guilty and convicted for the offence under Section 323 of the 

Indian Penal Code. Charges under Sections 341 and 506, IPC 

are dropped as the same stand not proved by the 

Prosecution. 

   

30.  At this juncture, it is pertinent to deliberate upon the 

applicability of Section 3 and 4 of The Probation of Offenders 

Act, 1958 to this instant case. The materials available on 

record do not divulge any previous conviction or any criminal 

antecedent of the accused. It also transpires that the offence 

committed was not pursuant to any deliberate design and 

planning and was an impulsive action. The Section prescribes 

punishment which does not exceed 2 years and does come 

within the scope of applicability of Section 3 of The Probation 
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of Offenders Act, 1958. The accused has expressed remorse 

and regret for his actions and has prayed for leniency in his 

sentencing. 

 

31.   This Court has heard the learned A.P.P. and the 

engaged counsel of the convict, Mr. Bhugesar Borah @ Babul 

before sentencing him. It is seen that he is 51 years old and 

is a school teacher. The court has not lost sight of the trauma 

which the Informant and his family had to endure for his 

actions. Therefore it becomes imperative to acknowledge that 

the offences cannot evade deterrent action. However, 

deterrence can also be achieved through other mediums 

besides incarceration. The perfect balance is achieved when 

the penal system is a compromise and an amalgamation of 

the underlying principles of all the theories of punishment, 

including reformation and due admonition (expiatory). There 

are times when admonition achieves the goal of maintenance 

of law and order, better than incarceration. Reformation is as 

important as deterrence under the Indian Criminal Justice 

system. It is held that the offences are not of a nature which 

involves moral turpitude or is heinous to warrant 

imprisonment or fine. In light of the above holding, this Court 

instead of sentencing the convict, releases him after due 

admonition in excise of powers stipulated under Section 3 of 

The Probation of Offenders Act, 1958. 
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32. Accordingly, he is admonished and set at liberty 

forthwith. 

 

33. The Case is disposed of accordingly. 

 

34. The Judgment is pronounced in open Court in 

presence of the parties along with their respective counsels. 

Copy of the judgment is to be furnished to the convict 

immediately, free of cost. 

 

35. Given under my hand and seal of this court on this    

1st day of December , 2021 at Gohpur.  

 

 

 

Typed by me             

 

 

(Raj Sekhar Duara)  

       Judicial Magistrate First Class 

Gohpur, Sonitpur 
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APPENDIX 

 

PROSECUTION WITNESSES:  

P.W.1- Ms. Rekhasri Barua Saikia        

P.W.2- Mr. Madhab Saikia 

P.W.3- Mr. Hema Bora 

P.W.4- Mr. Neetul Saikia 

P.W.5- Mr. Nareswar Chutiya 

P.W.6 - Dr. Bhagaban Sharma 

P.W.7 – A.S.I, Mr. Narayan Baruah 

 

DEFENCE WITNESS: NONE  

 

PROSECUTION EXHIBITS:  

Exhibit 1: F.I.R. dated 14.12.2018 

Exhibit 2: Seizure list 

Exhibit 3: Injury Certificate  

Exhibit 4: Sketch map 

Exhibit 5: Charge-sheet 

 

DEFENCE EXHIBIT: NONE  

 

           (Raj Sekhar Duara)  

       Judicial Magistrate First Class 

 Gohpur, Sonitpur 


